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Circular

- | Compliance of Order/ud: - ~f dt. 06.01.2014 of Delhi High Court in the matter
ol UHIP No 4/2014 titled as NHAI vo s Afcon APIL (V).

ntinuation to our letter of even dt. 21.01.2014, it is to inform that NHAI had
filed _a Petition u/s 34 of /-hitration & Conciliation Act, 1598 seeking directions of the
Court to set aside the Aws <t 73.08.2013 in respect of Contract Package | (Haveri -

Hubli Section). During the heari 7, the Court vide order dt. 06.01.2014 (copy enclosed)
direcled that

‘NHAI shall, whenever it objects to an Arbitra! Award, make a specific disclosure
in respect of each claim to which objections are reised, whether similar claims in
other cases have b-=n allowed or disallowed; wiiciher the objections preferred
by the NHAI, or i’ oprnsite party, in respect of such claims have been
allowed/disallowed; and f1:= sfage at which the issues raised by the NHAI are
pending. If they have bec:: finally concluded, that position shouvld also be
indicated. In case the issues stand concluded, the NHAI shall specitically explain
as lo why the same issue is sought to be raised again before the Court.

In my view, the aloresaid is absolute imperative, considering the time consumed
in hearing all such liis obj=ctions to voluminous awards which invariably involve
technicality as well,

Mr Sudhir Nandrajog, submit that he shall prepare a claim-wise chert to explain
the position with regard to the earlier decisioris of the Courts wherever they are
available.

This order be commiunicsied to the concerned officers of the Petitioner for
compliance in all pending & future cases.”

)

3.2014 (copy enclosed) passed by

2 Recently vide another order/judgment dt. 03,
ed NHAI Vs JSC Centrodorstroy vide

Delhi High Court in the matter OMP 276/2014 titl
which NHAI has been again directed that

Ia}
d

"NHAI has not disciosed in the present petition that the issue of transit fee
stands concluded by the Division Bench of this Court and lenient view s being
takerrathis matter, however, the Petitioner (NHAI) is put to notice and warned
against such lapses in future. A copy of this be communicated to, Managing
Director (sic) Chairman of the Petitioner for the compliance in future.”




3 In view of the specific directions to NHA( vide above said iudamentss rders, the
Lew Firms/Advocates who would be engaged by ‘NHAI for filing o 34 of
Arbitration & Conciliation Act 1996, mu: nstructed to invariably discic:« he factual
‘“nkthe proposed petition to be i fhrough the Law Firms/Adve sles as to

D

g

Wheiser the issue in question which is bei, 'enged now, has earlier been decided
Or pending before Delhi High Court (Single Berict or Division Bench) or before Supreme
Court.

4 All PIUs/ROs/CMUs and Technica! Division of NHAI HQ are here oy requested to
crcure the directions/orders of Delhi Hig: ~ourt in future by disclosing the facts in the
Ptupused petition, abouyt the issues Mdispu. -« either pending or decided.

5 All PIUs/EOs/CMUs and Technical Division of NHAI HQ are, therefore,

requested to kindly ensure the compliance of the aforesaid orders/iudgment.

(P C Grover)
CGM (Legal)

Encl: as above
i,

All ROs/PIUs/CMUSs and Technical Divisions of NHAI HO

o Mewndagly




!N THE HIGH COURT OF CELHI AT NEW DELHI
(ORDINARY ORIGINAL CIVIL JURISDICTION)
/

[

No.o L E SR DHC/Original Dated “‘7/“’/“1

Copy Of Order

NDOH-22.01.2014
o

Hegistrar General

High Court

Coing,

To,

Ms. Madhu Sweta |, Advocate
Counsel for the petitioner,
P-24, Green Park Extension,
New Delhi-110016

v Natiosel Highways Authority Of India (NHA)
G 5 & 6, Sector-10, Dwarka,
New Delhi-110075

Through
Project Director,
P, NHAIL 1* Cross, Sathur Colony,

¥

Vidvagiri, Dharwad-580004 (Karnataka)

O.M.P. 4/2014

Nalional Highways Authority Of India ....Pelitioner
Versus ’

AFCON . £PIL (Joint Venture) ....Respondent

Sir/Madam,

I am directed to forward hérewith for information and necessary
compliance a copy of order dated 06.01.2014 passed by Hoa'bile Mr. justice
Vipin Sanghi of this Court. A copy of Memo of parties is also enclosed herewith.

Yours faithfully,
W
Admn.Gificer(]) Orgl.
for Registrar General
th
Encl. : 1. Copy of the order dated U6.01.2014 passed by Hon'ble Mr. Justice
Yipin Sanghi of this Court. :

M

. Copy of Memo of Parties.

ia{}
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CINTHE i 3H < OURT OF DELHI AT NEW DU

(ORIGIN . TIVIL JURISDICTION)
ORIGINAL MISC. FUTITION KNGO, _ OF 2013
IR TH‘E WATTER ©&: @
National Highways - ¢horiyofind Petitioner
Versus
M/is Afcons-Apil (Joint Venture) ......Respondent
MEMO OF PARTIES

NATIONAL HIGHWAYS Ai 7 =ORITY OF INDIA
G 5 & 6, Sector - 10, Dwarka,
New Delhi - 110075

Project Director,
PIU, NHAI, 1% Cross, <+ hur Colony,
Vidyagiri, Dharwad- 580r 54 (Karnataka)

Versus

. M/s Afcons-Apil (Joint Venture),
AFCONS House, lizh Industrial Estate,
Veera Desai Road Azzd Nagar P.O.,
P.B. No. 11978, Andheri {West),
Mumbai - 400053

PETITION UNDER SECTION 34 OF THE ARBITRATION
AND CONCILLIATION ACT, 1996 FOR SETTING ASIDE
. THE AWARD inFn _2.3-_12&2_0__3.

Petitioner

Through

/%M‘” /éﬁ*’t.
[MADHU SWETA, ADVOCATE]
ENROL. NO. D/60t/87

Singhania & Partners LLP
Advocates & Solicitors

Place: New Delhi P-24, Green Park Ext.
Dated:21.11.2013 New Delhi-110016
Ph. Ho. 011-47471414




T4
IN THE HIGH COURT OF }"}EEEMI AT NEW DELHI
+ O.M.P.4/2014 ¢
NATIONAL HIGHW .~ 'S AUTHORITY OF INDIA
..... Petitioner

Through:  1r. Sudhir Nandrajog, Sr. Advocate
with Mr. Sumit Gupta & Ms. Madhu
Sweta, Advocates

Verun
AFCONS-APIL (JOINT VEIN i« R) .
..... Respondent
Through:

CORAM:
HON'BLE MR. JUS{TCE VIPIN SANGHI

ORVER
; 06.01.2014

This is a petition under Section 34 of the Arbitration and Conciliation
Act, 1996, for setting aside of the Award dated 23.08.2013 passed by the
Avbitral Tribunal consisting of thres Arbitrators, in respect of ‘a contract
ciicred into between the parties for four laning of KM 240 to KM 404 cf

‘Haveri-Hubli section of NH-4 in the State of Karnatake (contract package -
1).

The petitioner has preferred these objections in respect of the claims
which have been allowed by the Arbitral Tribunal. The impugned Award

runs into 311 pages. The NHAI enters into contracts with contractors on



prescribed formats.  The terms and conditions of the Agrcements arce

identical or more or less identical. Similar kinds of disputes and claims arisc

re the Arbitral Tribunal. This Court has hed occasions to deal with
sevor ssucs and decide them either in favour of ¢ ¢ NHAI or against it. In

respect of the same issues, matters are pending ir . peal either before the

Division Bench or before the Supreme Court.

- To be able to efficiently and effectively deal with objections, I direct
thizt 1o TAL shall, whenever it objects to an Arbits#! Award, make a specific
disciosure in respect of each claim to which objer ns are raised, whether
similar claims in other cases have been allowed or disaliwed; whether the
objections preferred by the NHAI, or the opposite party, in respect of such
clzims have been allowed/disalicwed; and the stage al which the issues
raize- ! by the NI’IAI‘ are pending. If they have been finally concluded, that
position should also be indicated. In case the i= s stand concluded, the
NHATI shall specifically explain as to why the same jssue is sought to be

raised again before the Court,.

“In my vicw, the aforesaid is absolute imperative, considering the time
consumed in hearing all such like objections to v« 'uminous awards which
invariably involve technicality as well. >

7 Mr. Nandrajog submits that he shall prepare a claimwise chart to

explain the position with regard to the earlier decisions of the courts

wherever they are availablc}, Let the same be brought to the Court on
22.01.2014.




-
7

snicated to the concerned officers o e

s order be cony

petitioner for compliance in all pending and future cases.

Dasti to ¢ sel for the petitioner.

JANUARY 04, 2014
sl




e THE HIGH COURT OF DELHI A7 MEW DELH:
(ORDINARY ORIGINAL CHVI JURISDILTION;

R

¥ ,
SO i‘;”/}{}}'{; SHOCOrginal Dated. 56/03/37

Cupy Of Order

The Registrar General
Dethi High Court
New Dethil

The Managing Director

National Highways Authority of India,
Plot No.G-5-6,

Scclor-10, Dwarka,

Now Dothi-110045

O.M.P, 2762014

o

i

National Highways Authority Of India ... Petitioner
Versus

;o Controdorstroy ... Respondent

Sir,
tam irocled to forward herowith ior information and necessary
comptianee a copy of order dated 03.03.2014 passcd by Hon'ble %r. justice
Vipin Sanghi of this Court. A copy of Memo of partics is also encloscd Rorewith,
Yours faithfully,
AN

.

Admn.Officer(}) Orgl.
for Registrar General
. tih
Encl. : 1. Copy of the order dated 03.03.2014 passed by Hon'ble Br, jusiiee
Vipin Sanghi of this Court.

2. Copy of Moemo of Parties.
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in MATTER OF:

N'ationa! Highways Authority of Indig Applicant /Employer

L7,

versus

M e Centmdorstroy

herondent

MEMO oF PARTIES

Kational Highways £uthority of radia

Plot No, G-5-8,
tecfor-10, Dwarka,
e Dethi-110045.,

N

Goant/ Envployer

Versus
M/s. ISC Centrodoret -y
C/o M/s. Mukiing Ltd., . ‘ ;
508, Pragati House, . ,

748 Nehru Place,
: ae:hi-néo;g.

- Respondent
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IN THE HICH COURT OF DELED AT MEW DELHE
+ OMP. 27672014
NATION. | HICHWAYS AUTHORITY OF i

«ught Ms. Tanu Priya Gupta, Advocate

VETsus
JSC CENTRODORSTRQOY . e
i ... Respondent
"‘;1‘<>ugh: Mr. Vikas Sharma and Mr Am'

Choudhary, Advocates

CORAM: A ' ‘
HON'BLE MR. JUSTICE VIPIN-SANGE] |
| ;
ORDER =~ |

% 43.63.2014

1. This petition has been preferred under section 34 of the Arbitration <
Conciliation Act, 1996 (the Act) to asszil the arbitral award dated
01.11.2013 passed by the arbitral tribunal conl.s;“!széng of three learned
arbitrators. The respendent contractor.was the claimani before the arbitral °
tribunal. The claim perizined to the enhanced transit fee on aceount of
revision from Rs.5 per metric tonne to Rs.38 };er metric tonne by the Fores
Department. The contract was awarded in the year 2001 and the transit fee
had been raised as aforesaid in the year 2004. The second claim was for

interest on the «rears of enhanced transit fee paid by the respondent.

'



7. ‘the arbitral tibunal has not

st facts. 1 omay swmrmarise

the siene as follows,

3. Stone aggregates for the contract works were 1o be <o surced

approved quarries located in Maho! - 2nd Banda areas in U.P. The quarrics

were located at the distance of appr [ 150 kms from the project site,

which was located in the State of U.P. Put . he road routes between the
‘quarrios and the project site traversed through fo slt Iand éx.{zgrcgates for
the contract work were transported from quarries to the work -site from

year 2002 onwards. As aforesaid, .t that stage; the transit fee of Rs.5 per

metric tonne was payable. The fec - us o)

~ted by the authorised officials

of the UP Forest Department against issuzso o of “tansit passes” in the

prescriied form, which were serially numbered. The levv was made under

e

the Uttar Pradesh Transit of Timber and Other Forest Produc@ Rules, 1978

These rules were amended in il year 2004 vide notification datcd

3

14.06.2004, raising the transit fee 1. 53¢

per metric tonie of aggregate:
The Forest Department started levying the enhinced transit fee from ‘August
2005 orveards,

4, The enhancement was assaxled before the Allahabad H gl Count,

o ) However, the said challenge fd; led. The matter was carried to Supzemc
' . Court, where it is still pendmg By iaterim mderi dated 23.07.2008, the'
Suprere Court stayed the realisation. of transit fe€ by'the Forest Department.

From August 2008 onwards, the UP Forest Depaﬂment did not rhzrge -

transit fee on the aggregate. The claim before the arbitral tnbunaz pertained -

to the difference between the earli - pr escr:bed transxt feP and enhanced

C8

transit fee paid during the period’ Aﬂz st 2005 to July 2008 at the rate- of

5




Rs.33 per vooivic fonne of aggregate.
5 ¥ ; P : o il 7 Plan caigd
3 It is not in dispute that the claim of the respond=id for the said

g transit fee amounted to s

in terms of sub

vent legrs

¢

clavse 78 of the Conditions of Particular Appiic: n (COPA).
intentic © claim thc extra cost was notiﬁed b i rec wondenticlaimant on
19.11.20065 to the Engineer. When asked for aaé ticnal sments in

support of this claim, ihey were provided by the respondeni/clai mant.

Justification with details of the amounts c!axmed, and - notification as

receives! from the Forest Department was conununicate to the petitioner by

the respondent on 28.09.2011. The claim raised was 1 Rs.4,34,49,186/-

1
for the aforesaid period. The Engineer did not decide on this «'+im as per
the contractual terms. /iecordingly, a notice of‘dispute was served by the
respondent on the petitioner on 21.11.2011. The matter was referred to the

vy
BF

;iite Review Board (DRB) on 15.12.2011 for! their recommendation
under clavse 67.1 of COPA. The DRB, howeves, Jid not give its
recommendation on account of a vacancy, which was not led by the
petitioner. Consequently. ihe respendent invoked arbitration on (3.10.2012.
6. I may note that the respondent had claimed an addmonal amount-on

scceunt of enhanced transit fee, which has been rey cied by the arbital

mbun The arbxtral tribunal has rejected the peutzc,nws submission that

clause 70.8 was not applicable, and held that all the con thons for - -

mvocattan of the said cleuse were present in th!o casey -
(

7‘ The submission of the petitioner - that[ the _respondent  was
pensated on account of the enhancement of transit fee, due to its

mclumon in the price index has been considered ,a_nd squzs‘eiy tejected, as the




-

"Engineer only n 78.09.2011, even though it was first notified on .

respondent was able 1o esio ¢ 5 that neither the aggregiie nor e fransit
forms a part of the basker, which svent inte the fonnulation of the p;%s;ﬁ

index. In this regard, the responcent produced the aication daf

12.07.2011 of ¢ whoio

I price division of the Ministry of Commerce and

Industry. The petitione: - - not zble to establish otherwise. The aforesaid -

a finding of fact which car: i be interfered with in the present proceeding:.

8. So far as the quantification of the c¢laim is ‘concerned, the arbitral -

tribunal has placed reliance on the document, namely, tansit passes

produced by the roop nt, which the petitioner was also required to verify,
The confirmation of the ~ ount of transit fee paid by the respondent w:
also issued by the Forest Department, which has been taken inte

consideration.

9. Learned counsel for the petitioner submits that the claim was not
verified. In thi- regard, she submits that clause 53 pxescrabz’s the ptocedu*e.
for claim. Under clause 3.2, the contractor. \vd§ obliged to keep t;
contempox ary record and upon notice by the Engmeelr, to pmvxde inspection
of the same to the Engineer. She submits th! the réspondent fumished the

quantified claim zlong with justification with supperting documents to the

19.11.2005. . -

10.  In my view, the aforesaid is no ground to assaxl the findings retumed _

by the arbitral tribunal. It is not the petitione 5 Tate that the: Engineer had,

after being notified of the additional cost on 19.12.2005, required the

respondent/cont: «cor to provide inspection of the documents on the basis of

which the claim had been notified, and that the respondent had failed or



s,

refused to provide justification for the suw

respondent had, in a dmwely mznner, notified the chaim andl a3 and when

wrequired, furnished cuantification = tification and supporting

documents. Even otherwise, the clai» was sgain confirmed by the Forest

Department and the petitioner did not

¢ any evidence before the

arbitral iribunal to create any doubt in regard 1o "¢

iransit fee incurred in the
supply of the aggregate. I, therefore, find no merit in this objection of the
petitiongr.

!
11.  Learned counsel for the petitic <7 next submits that it has ot been

established that the aggregate was actuaily o “or-the contract in question,

as work ~vis undertaken at a diffevent site as well &y the same contractor.
12. The aforesaid aspect has also been considgrsd by the arbitral ribunal. 4 17

and rejected in the award: The amount of aggregate used in the contract is,

in fact, more than the aggregate in respect of which the claim has been

allowed. The source: wherefrom the aggregai- ad.to be sourced was duly -
notifiec. Fven the supplier, namely, Mukand Limi’eﬁd was duly approved by
the petitioner. TB:; finding of fact returned by the ét’bitral tribunal canrot be
said to be without any basis or evidence. The petitioner did not lead any
evidence to show that the claim [+ enhanced transit fee pertai}xeci fo
aggregate supplied for any other contract. The said ﬁlnding is, therefore, ~ng:»‘c:’" )

assailabie ;

in these proceedings. C R

13.  No othér submission has been advanced by leamed counse! for the

petitioner. i
14. 1 may observe that the issue of wransit fee has been decided by this

court even earlier. In fact, a Division Bench of this court has dismissed the

v



R

5 - aiel 1.3 N e A N P ET ST
appeat prefened by the petitioner NHAT in respect of oo o A afil

the objections to the awsnid bad beep rejected by the learnnd Singl

The judgment of the Division Bench is found in FAD (O8) Ne.d7/2012
cnal Highways Authorisy of India v. Hindusion Construction Co.

Lid.

15. I may zlso observe that on 06.01.2014, i had pes
O.M.P. No.4/2014 titled N

APIL (JV), wherein I had directed as f(?”?}iv,s?

Y

I3

a! Highways Autherity pf]ndia v. AFCONS-

“ihe petitioner has preferved these objections in rel oot of the
claims which have been allowed by the Arbitral Triivro The
impugned Award runs into 311 pages.. The NHAI entere ..
contracts with controciors on prescribed Jormats. The ierms
and conditions of the Agreements are identical or more or less
identical. Similar kinds of disputes and claims arise before the
Arbitral Tribunal. This Cowrt has had occfasfons to deal with
several Issues and decide them either in favour of tho NHAI or
agaisist it In respect of the same issues. matters are xnding in
appeal either before the Division Bench or before the

Court. : ) '

To be able to efficiently and efjectively deal with obiections, |
direct that NHAI shall, whenever it objects to an Arbitral
Award, make a specific disclosure in respect of each claim to
which objections are raised. whether similar claims in other
cases have been atlowed or disallowed: whether the chijections
preferred by the NHAL or thé opposite party, in respect of such
claims have been allowed/disallowed: and the stage at whick
the issues raised by the NHAL are pending. If they have been
Jinally concluded, that position should alse be indicated In
case the issues stand concluded, the NHAI shall specifically
explain as to why the same issue is sought to. be raised again.
before the Court. :

1

v - 1
: t

|

sed s der in




&
I ey view, the afoio 3 ehsolute imperative, considering
the time consumed br ooring all sickilike objections 0
, voluninous mwords wiiich invariably involve rechnicality a3

well,

wits that he shall prepare a claim
1o explain t= po with regard to the earlier decis! 4
the courts wherever v are available.  Let the same be®,
brought to the Couri o1 - 01.2014. ‘

This order be communicated 10 the concerned officers of the
petitioner for compliance in all pending and future cases”.

‘ 16. The petitiorer was required to comply with the aforesaid direction

even in this case, as is evide

-+ {rom the aforesaid order. The same has not

veen complied with. It has also not been discfosed in the present pmiti]i?sz

that the issue of transit fee stands concluded so far this court, and the

Division Bench of this court, is concerned. . - T

17. 1am takin: = lenient view in this matter, since learned counsel for the

petitioner has limited her submission to the aforesaid aspect, and has not
sought to question the claim on the basis that the enhanced transit fee canme

be claimed by the contractor. However, the petitioner is put to notice and

warned against such lapses in future. A copy of this order be communicated

irector of the petitioner for comphance in future.

. i ) to the Managing
18. Petition stands disposed of in the aforesaid terms. } ./1‘)\ // S

- .' fi»‘;“ i/

S ‘ S . VIPIN SANGHL J




